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INTRODUCTION 

 
This Request For Proposals (RFP) seeks proposals from qualified organizations (Offeror) to 
furnish the described services to the Missouri Highways and Transportation Commission 
(hereinafter the Commission). One original and five (5) copies of each proposal must be 
mailed in a sealed envelope to Ms. Leann Kottwitz, Missouri Department of Transportation, Post 
Office Box 270, Jefferson City, Missouri 65102, or hand-delivered in a sealed envelope to the 
General Services Procurement Office in the Highway and Transportation Building at 830 
MoDOT Drive, Jefferson City, Missouri.  Proposals must be returned to the offices of General 
Services Procurement, no later than 2:00 p.m., December 13, 2005.   
 
The Commission reserves the right to reject any and all bids for any reason whatsoever.  Time is 
of the essence for responding to the RFP within the submission deadlines.  However, The 
Commission reserves the right to waive submission deadlines for good cause shown by the 
Offeror. 
 

PROPOSAL 
 
 (1) The Offeror shall provide a fee proposal to The Commission on the PRICE PAGE in 

accordance with the terms of this RFP. 
 

(2) The Offeror agrees to provide the services at the fees quoted, under the terms of this 
RFP. 

 
_____________________________________________________________________________ 
 
Authorized Signature of Offeror: ___________________________________________________ 

Date of Proposal:_______________________________________________________________ 

Printed or Typed Name:__________________________________________________________ 

Mailing Address:_______________________________________________________________ 

City:___________________________State:_______________________Zip:_______________ 

Telephone:________________________________Fax:________________________________ 

Electronic Mail Address:_________________________________________________________ 

_____________________________________________________________________________ 

ACCEPTANCE 
 
This proposal is accepted by the Commission. 
 
 
__________________________________________  _______________________ 
(Name and Title)        Date 
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SECTION (1): 

GENERAL DESCRIPTION AND BACKGROUND  
 
(A) Request for Proposal:  This document constitutes a RFP from qualified organizations to 

provide financial advisor services with an emphasis in debt financing to the Commission 
and the Missouri Department of Transportation ( hereinafter the Department). The Services 
provided will not include Public Private Partnerships. 

 
(B) Background:  The Commission () finances various projects and major equipment 

purchases.  The Commission solicits the professional services of a financial advisor to 
assist the Commission, the Department and MTFC in determining the optimal financing 
mechanism.  The financial advisor will be responsible for advising the Commission, the 
Department, and MTFC on the applicability of financing arrangements, structure of 
financing, necessary steps for a sale of securities and on the management of the financing 
program. 

 
 
(C) Fiscal Year:  The fiscal year runs from July 1-June 30. 

 
(D) Contract Period: It is the intent of the Department to award the contract(s) for an initial 2-

year period with the option to renew for two additional 1-year periods at the sole discretion 
of the Department.  
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SECTION (2):   
SCOPE OF WORK 

 
(A) Services:  The Offeror shall provide the following professional services: 
 

A financial advisor to assist the Commission, the Department and the Missouri 
Transportation Finance Corporation in determining the optimal financing mechanism, not 
including advisement with the Public Private Partnerships.   

 
(B) Specific Requirements:  The Offeror will provide to the General Services Procurement 

Unit one original and five copies of a program proposal which will include the following: 
 

• Evaluate various financial arrangement issues and determine the optimal program for the 
purpose of achieving minimum cost and/or maximum flexibility over the life of the 
financial arrangement, 

• Provide financial advisory services on bond issues, 
• Provide ongoing services and analysis, as requested, regarding outstanding and 

anticipated bond issues, 
• Advise on best practices of transportation finance, 
• Provide other services necessary in connection with financial arrangements, 
• Separate fee schedule for 1) general financial advisory services, and 2) financial advisory 

services specifically for bond issues. (Section 5A) , 
 
• Detailed list of the firm’s recent financial advisory experiences with state departments of 

transportation.  Time periods prior to June 30, 2003 shall not be included. (Please use 
Exhibit A); 

o Must include list of current State Department of Transportation clients 
o Must include list of all State Department of Transportation clients that were lost 

in the past three years, 
 

• Resume of each individual to be assigned which should emphasize relevant transportation 
finance experience including, but not limited to, fixed rate debt, variable rate debt, 
derivative products, and GARVEE’s, Description of the basic approach the firm will take 
in complying with the scope of services, and 

• At least 3 references.  Any reference in the proposal must be identified by the name, 
affiliated organization, address and telephone number of the contact person for the 
reference.  The Commission may contact any reference listed in the response or any firm 
or person which is included in the list of recent financial advisory experience. (Please use 
Exhibit B) 
 
 

 
(C) Administration of Program:  The Offeror will consult the Commission’s representative 
regarding any problems involved with the administration of the services provided pursuant to this 
RFP.   
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SECTION (3): 
AGREEMENT REQUIREMENTS 

 
This RFP shall be governed by the following contract provisions.  The award of this RFP is 
subject to a post-award negotiated contract.  These same contract provisions will appear in the 
post-award negotiated contract.  If the parties are unable to agree to terms in the post-award 
contract, the Commission shall reserve the right to cancel the award of the RFP and contract and 
select a different offeror. 
 
(A) The Commission’s Representative:  The Department’s Kirk Boyer, Resource 

Management Director is designated as the Commission’s representative for the purpose 
of administering the provisions of the Agreement as defined in Paragraph (E) of this 
section.  The Commission’s representative may designate by written notice other persons 
having the authority to act on behalf of the Commission in furtherance of the 
performance of the Agreement.  The Offeror shall fully coordinate its activities for the 
Commission with those of the Resource Management Director.  As the work of the 
Offeror progresses, advice and information on matters covered by the Agreement shall be 
made available by the Offeror to the Resource Management Director or Unit throughout 
the effective period of the Agreement. 

 
(B) Release to Public:  No material or reports prepared by the Offeror shall be released to 

the public without the prior consent of the Commission’s representative. 
 
(C) Assignment:  The Offeror shall not assign or delegate any interest, and shall not transfer 

any interest in the services to be provided (whether by assignment, delegation, or 
novation) without the prior written consent of the Commission’s representative. 

 
(D) Status as Independent Contractor:  The Offeror represents itself to be an independent 

contractor offering such services to the general public and shall not represent itself or its 
employees to be an employee of the Commission or The Department’s.  Therefore, the 
Offeror shall assume all legal and financial responsibility for taxes, FICA, employee 
fringe benefits, workers' compensation, employee insurance, minimum wage 
requirements, overtime, or other such benefits or obligations. 

 
(E) Components of Agreement:  The Agreement between the Commission and the Offeror 

shall consist of: the RFP and any written amendments thereto, the Standard Solicitation 
Provisions and General Terms and Conditions that are attached to this RFP, the proposal 
submitted by the Offeror in the response to the RFP and the post-award contract 
agreement signed between the parties.  However, the Commission reserves the right to 
clarify any relationship in writing and such written clarification shall govern in case of 
conflict with the applicable requirements stated in the RFP or the Offeror's proposal.  The 
Offeror is cautioned that its proposal shall be subject to acceptance by the Commission 
without further clarification.   

 
(F) Amendments:  Any change in the Agreement, whether by modification or 

supplementation, must be accompanied by a formal contract amendment signed and 
approved by the duly authorized representative of the Offeror and the Commission. 
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(G) DBE/WBE Participation Encouraged: 
 
1. Bidders are encouraged to submit copies of existing affirmative action programs, if 

any.  Bidders are also encouraged to directly hire minorities and women as direct 
employees of the bidder.  The Commission reserves the right to consider the use of 
minority and female employees when making the award of the Agreement.   

 
2. Regardless of which persons or firms, if any, that the Offeror may use as 

subcontractors, subconsultants, or suppliers of goods or services for the services to 
be provided, the Offeror ultimately remains responsible and liable to the 
Commission for the complete, accurate and professional quality/performance of 
these services. 

 
(H) Nondiscrimination:  The Offeror shall comply with all the provisions of Executive 

Order No. 94-03, issued by the Honorable Mel Carnahan, Governor of Missouri, on the 
fourteenth (14th) day of January 1994, which Executive Order is incorporated herein by 
reference and is made part of the Agreement.  This Executive Order promulgates a Code 
of Fair Practice for the Executive Branch of Missouri Government and prohibits 
discrimination against recipients of services, and employees or applicants or employment 
of state contractors and subcontractors, on the grounds of race, color, religion, national 
origin, sex, age, disability, or veteran status.  The Offeror shall also comply with all state 
and federal statutes applicable to the Offeror relating to nondiscrimination, including, but 
not limited to, Chapter 213, RSMo; Title VI and Title VII of Civil Rights Act of 1964 as 
amended (42 U.S.C. Sections 2000d and 2000e, et seq.); and with any provision of the 
“Americans with Disabilities Act” (42 U.S.C. Section 12101, et seq). 

 
(I) Bankruptcy:  Upon filing for any bankruptcy or insolvency proceeding by or against the 

Offeror, whether voluntarily, or upon the appointment of a receiver, Offeror, or assignee, 
for the benefit of creditors, the Commission reserves the right and sole discretion to either 
cancel the Agreement or affirm the Agreement and hold the Offeror responsible for 
damages. 

 
(J) Law of Missouri to Govern:  The Agreement shall be construed according to the laws of 

the state of Missouri.  The Offeror shall comply with all local, state and federal laws and 
regulations relating to the performance of the Agreement. 

 
(K) Cancellation:  The Commission may cancel the Agreement at any time by providing the 

Offeror with written notice of cancellation.  Should the Commission exercise its right to 
cancel the Agreement for such reasons, cancellation will become effective upon the date 
specified in the notice of cancellation sent to the Offeror. 

 
(L) Venue:  No action may be brought by either party concerning any matter, thing or 

dispute arising out of or relating to the terms, performance, nonperformance or otherwise 
of the Agreement except in the Circuit Court of Cole County, Missouri.  The parties 
agree that the Agreement is entered into at Jefferson City, Missouri, and substantial 
elements of its performance will take place at or be delivered to Jefferson City, Missouri, 
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by reason of which the Offeror consents to venue of any action against it in Cole County, 
Missouri. 

 
(M) Ownership of Reports:  All documents, reports, exhibits, etc. produced by the Offeror at 

the direction of The Commission’s representative and information supplied by The 
Commission’s representative shall remain the property of the Commission. 

 
(N) Confidentiality:  The Offeror shall not disclose to third parties confidential factual 

matters provided by the Commission’s representative except as may be required by 
statute, ordinance, or order of court, or as authorized by the Commission’s representative.  
The Offeror shall notify the Commission immediately of any request for such 
information. 

 
(O) Nonsolicitation:  The Offeror warrants that it has not employed or retained any company 

or person, other than a bona fide employee working for the Offeror, to solicit or secure 
the Agreement, and that it has not paid or agreed to pay any percentage, brokerage fee, 
gift, or any other consideration, contingent upon or resulting from the award or making of 
the Agreement.  For breach or violation of this warranty, the Commission shall have the 
right to annul the Agreement without liability, or in its discretion, to deduct from the 
Agreement price or consideration, or otherwise recover the full amount of such fee, 
commission, percentage, brokerage fee, gift or contingent fee. 

 
(P) Conflict of Interest: The Offeror covenants that it presently has no actual conflict of 

interest or appearance of conflict of interest and shall not acquire any interest, directly or 
indirectly, which would conflict in any manner or degree with the performance of the 
services under this Agreement.  The Offeror further covenants that no person having any 
such known interest shall be employed or conveyed an interest, directly or indirectly, in 
this Agreement.   

 
(Q)     Maintain Papers:  The Offeror must maintain all working papers and records relating to 

the Agreement.  These records must be made available at all reasonable times at no 
charge to the Commission and/or the Missouri State Auditor during the term of the 
Agreement and any extension thereof, and for three (3) years from the date of final 
payment made under the Agreement. 

 
 1.  The Commission’s representative shall have the right to reproduce and/or use any 

products derived from the Offeror's work without payment of any royalties, fees, 
etc. 

 
2. The Commission’s representative shall at all times have the right to audit any and 

all records pertaining to the services. 

(R)  Indemnification:  The Offeror shall be responsible for injury or damages as a result of 
any services and/or goods rendered under the terms and conditions of this Agreement.  In 
addition to the liability imposed upon the Offeror on the account of personal injury, 
bodily injury, including death, or property damage, suffered as a result of the Offeror's 
performance under this Agreement, the Offeror assumes the obligation to save harmless 
the Commission, including its agents, employees and assigns (Comment: assigns doesn’t 



 

Missouri Department Of Transportation 
RFP 6-051228 Page 9 

sound right), and to indemnify the Commission, including its agents, employees and 
assigns, from every expense, liability or payment arising out of such wrongful or 
negligent act or omission, including legal fees.  The Offeror also agrees to hold harmless 
the Commission, including its agents, employees and assigns, from any wrongful or 
negligent act or omission committed by any subcontractor or other person employed by 
or under the supervision of the Offeror for any purpose under this Agreement, and to 
indemnify the Commission, including its agents, employees and assigns, from every 
expense, liability or payment arising out of such wrongful or negligent act or omission.  
Any requirement of the Offeror that the Commission indemnify and hold harmless the 
Offeror in its response to this RFP or in the post-award contract will result in the 
Offeror's response being deemed non-responsive and will be rejected. 

(S)     Insurance: 
 
  (1) Prior to contract signing, the Offeror may be asked about its ability to provide 

certificates of insurance which meet, or approach, the following coverages: 
  a.  General Liability $400,000  per occurrence and $2,500,000 

aggregate; 
 
  b.  Automobile Liability $400,000  per occurrence and $2,500,000 

aggregate 
 

      c.  Missouri State Workmen’s Compensation policy or equivalent in accordance with 
state law. 
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SECTION (4): 
PROPOSAL SUBMISSION INFORMATION 

 
(A) SUBMISSION OF PROPOSALS 
 
 1. Pricing and Signature:  Proposals should be priced, signed and returned (with 

necessary attachments) to Ms. Leann Kottwitz, as provided in this RFP.  
Specifically, any form containing a signature line in this RFP and any 
amendments, pricing pages, etc., must be manually signed and returned as part of 
the proposal. 

 
 2. Submission of All Data Required:  The Offeror must respond to this RFP by 

submitting all data required in paragraph (B) below for its proposal to be 
evaluated and considered for award.  Failure to submit such data shall be deemed 
sufficient cause for disqualification of a proposal from further consideration.  

 
 3. Public Inspection:  The Offeror is hereby advised that all proposals and the 

information contained in or related thereto shall be open to public inspection and 
that the Commission does not guarantee nor assume any responsibility whatsoever 
in the event that such information is used or copied by individual person(s) or 
organization.  Therefore, the Offeror must submit its proposal based on such 
conditions without reservations. 

 
 4. Clarification of Requirements:   Any and all questions regarding 

specifications, requirements, competitive procurement process, or other questions 
must be directed to: 

 
  Ms. Leann Kottwitz 
   Missouri Department of Transportation  
  830 MoDOT Drive, P.O. Box 270  
  Jefferson City, Missouri 65102-0270  
  Telephone No.: (573) 751-3685  
  Facsimile No.: (573) 526-1218 
  E-mail address:  leann.kottwitz@modot.mo.gov
 
 5. Written Questions:  Any pre-submission question(s), comment(s), concern(s) or 

request(s) for clarification regarding the RFP or proposal requirements shall be 
submitted on or before December 7, 2005, 2:00 p.m., local time, , by facsimile 
transmission (fax), electronic mail (email), or in writing, to Ms. Leann Kottwitz at 
the address listed above.  No questions about the RFP will be entertained after the 
due date for Written Questions. 

 
 
 
 

mailto:leann.kottwitz@modot.mo.gov
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   Responses to the questions will be posted on The Department’s website at:  
   http://www.modot.mo.gov/business/contractor_resources/NonHighway-ConstructionBids.htm in 

the form of a written addendum.  It is anticipated that this addendum will be 
issued on December 14, 2005. No contact with the Commission Board members 
or other Department’s staff will be allowed during the RFP process.  Any contact 
with these individuals will be grounds for disqualification.  It will be the 
responsibility of the Offeror to access The Department’s website in order to 
obtain any and all addenda issued during the course of this RFP process. 

 
6.  Time and Location of Offeror’s Presentation:  A question/answer conference 

with your firm may be conducted prior to the award of the contract, if deemed 
necessary.  The firm may be asked to make an oral presentation of its proposal 
during the question/answer conference.  Attendance costs for the conference shall 
be at the firm’s expense.  Those Offerors will be notified to arrange specific 
times. 

7. Note to Respondent:  The selected firm shall not act as underwriter for the 
Commission during any contract period related to this proposal or for a 1-year 
period following the termination of the contract.  By submitting a proposal, the 
firm is terminating previous agreements to serve as underwriter for future the 
Commission bond issuances.  No reassignments of individuals will be allowed 
without approval of the Commission. Proposals received after the published 
date and time will not be considered.  The Department’s is under no obligation 
to return proposals.  This contract does not include a financial advisor for the 
Public/Private/Partnerships. 

 

 
 
 
 

 
 
(B) REQUIRED ELEMENTS OF PROPOSAL 

 1. Experience.  The proposal must clearly identify the Offeror’s experience in 
offering the services requested in this RFP during the past three (3) years. The 
description should include a list of the agencies which your institution has served 
or currently serves.  

 2.  Personnel.  Please indicate the name, location, telephone number, fax number 
and email address of the primary contact person for the Offeror.  Information 
presented in this section should highlight the previous Offeror experience, as 
well as any work with other state departments of transportation.  Offeror must 
furnish a complete listing of each subconsultant, if any, and complete contact 
information for that subconsultant.   

 3. References.  Proposals should indicate the name, title and telephone number of at 
least three officials of clients within the past three years. 
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C)  EVALUATION CRITERIA AND PROCESS 
 
 1. Evaluation Factors:  Any agreement for services resulting from this RFP shall be 

awarded to the Offeror providing the best proposal to the Commission.  After 
determining responsiveness, proposals will be evaluated in accordance with the 
following criteria: 

  
   A. Transportation finance expertise of assigned personnel; (40 points); 
   B. Transportation finance experience of the firm; (30 points); and 
   C. Cost, (30 points). 
     
 
 2. Historic Information:  The Commission reserves the right to consider historic 

information and facts, whether gained from the Offeror's proposal, question and 
answer conferences, references, or other sources, in the evaluation process. 

 
3. Responsibility to Submit Information:  The Offeror is cautioned that it is the 

Offeror's sole responsibility to submit information related to the evaluation 
categories and that the Commission’s representative is under no obligation to 
solicit such information if it is not included with the Offeror's proposal.  Failure of 
the Offeror to submit such information may cause an adverse impact on the 
evaluation of the Offeror's proposal. 

 
(D)  PRICING 
 
 1. Fee Schedule:  The Offeror must submit a proposed fee for all services defined in 

the Scope of Work.  This fee must be shown on Section (5), Price Page, of this 
proposal which must be completed, signed and returned with the Offeror's 
proposal. 
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SECTION (5): 
PRICE PAGE 

 
(A) FEE SCHEDULE:  The Offeror shall indicate below all fees for providing services in 

accordance with the provisions and requirements stated herein: 
 
 Separate fee schedule for 1) general financial advisory services, and 2) financial advisory 

services specifically for bond issues.   
 

1. General financial advisory services: 
 

  1st year hourly rate $__________ 
   
  2nd year hourly rate $__________ 
              
            3rd year hourly rate $            ____ (renewal at the sole discretion of the Commission) 
 
            4th year hourly rate $___________(renewal at the sold discretion of the Commission)    
 

2. Financial advisory services for bond issues including, but not limited to, any 
adjustments, variable rate structures, GARVEE’s or derivate products: 

 
Fixed fee for original bond issuance $_______________ 
 
Fixed fee for each subsequent bond issuance $___________  

 
 
Estimated out-of-pocket expenses that are not included in the fixed fee per dollar value as quoted 
above for the Commission bond issues and for which you would expect reimbursement.  All 
expenses should be separately identified by name and cost.  Please use a separate sheet, if 
necessary.  Failure to identify or supply cost in the proposal will be taken by the Commission 
that all expenses are included in the fixed fee shown above, which is submitted in the proposal. 
 
  $_________________ 

 
It is the intent of the Department to award the contract(s) for an initial 2-year period with the 
option to renew for two additional 1-year periods at the sole discretion of the Department. 
______________________________________________________________________________
(Signature/Title)        (Date) 
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EXHIBIT A 
(Duplicate this page) 
 

FIRM’S PRIOR EXPERIENCE 
 

PRIOR SERVICES PERFORMED FOR: 
 

_______________________________________________________________________  

Address_________________________________________________________________ 

City _______________________________ State ____________________ Zip ________ 

Person familiar with Performance ____________________________________________ 

 Title ____________________________  Telephone _______________________ 

Description of Prior Services Performed: 

 Contract Period:  From: ______________________  To: ___________________ 

 Summary of Services Performed:  

 

 

 
 
 

PRIOR SERVICES PERFORMED FOR: 
 

_______________________________________________________________________  

Address_________________________________________________________________ 

City _______________________________ State ____________________ Zip ________ 

Person familiar with Performance ____________________________________________ 

 Title ____________________________  Telephone _______________________ 

Description of Prior Services Performed: 

 Contract Period:  From: ______________________  To: ___________________ 

 Summary of Services Performed:  
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EXHIBIT B 
(Duplicate this page) 
 

REFERENCES  
 

CONTACT INFORMATION: 
 

_______________________________________________________________________  

Address_________________________________________________________________ 

City _______________________________ State ____________________ Zip ________ 

Person familiar with Performance ____________________________________________ 

 Title ____________________________  Telephone _______________________ 

Description of Prior Services Performed: 

 Contract Period:  From: ______________________  To: ___________________ 

 Summary of Services Performed:  

 

 

 
 
 

CONTACT INFORMATION: 
 

_______________________________________________________________________  

Address_________________________________________________________________ 

City _______________________________ State ____________________ Zip ________ 

Person familiar with Performance ____________________________________________ 

 Title ____________________________  Telephone _______________________ 

Description of Prior Services Performed: 

 Contract Period:  From: ______________________  To: ___________________ 

 Summary of Services Performed:  
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Missouri Highways and Transportation Commission Standard Bid/Proposal Provisions, General Terms and Conditions 

and Special Terms and Conditions 
 

STANDARD SOLICITATION PROVISIONS 
a. )The Department reserves the right to reject any or all bids/quotes/proposals, and to accept or reject any items thereon, and to 

waive technicalities.  In case of error in the extension of prices in the bid/quote/proposal, unit prices will govern. 

b. All bids/quotes/proposals must be signed with the firm name and by a responsible officer or employee.  Obligations assumed by 
such signature must be fulfilled. 

c. By virtue of statutory authority, a preference will be given to materials, products, supplies, provisions and all other articles 
produced, manufactured, made or grown, within the State of Missouri. 

d. Time of delivery is a part of the consideration and, if not otherwise stated in the solicitation documents, must be stated in definite 
terms by the Bidder/Offeror and must be adhered to.  If time varies on different items, the Bidder/Offeror shall so state. 

e. If providing bids/quotes/proposals for commodities, the Bidder/Offeror will state brand or make on each item.  If bidding or 
proposing other than the make, model or brand specified, the manufacturer's name, model number or catalog number must be 
given. 

f. For bids/proposals of $25,000 or more, no bids/proposals by telephone, telegram or telefax will be accepted.  If provided, these 
bids/proposals should be returned in the the Department’s solicitation return envelope. 

g. If a solicitation return envelope is provided by The Department’s, the bid/quote/proposal should be returned in the envelope 
provided with the Bid/RFQ/RFP Request Number plainly indicated thereon. 

h. The date specified for the returning of bids/quotes/proposals is a firm deadline and all bids/quotes/proposals must be received at 
the designated office by that time.  The Department does not recognize the U.S. Mail, Railway Express Agency, Air Express, or 
any other organization, as its agent for purposes of accepting proposals.  All proposals arriving at the designated office after the 
deadline specified will be rejected. 

GENERAL TERMS AND CONDITIONS 
General Performance 

a. This work is to be performed under the general supervision and direction of the Department and, if awarded any portion of the work, 
the Contractor agrees to furnish at his own expense all labor and equipment required to complete the work, it being expressly 
understood that this solicitation is for completed work based upon the price(s) specified and is not a solicitation for rental of 
equipment or employment of labor by The Department, and The Department is to have no direction or control over the employees 
used by the Contractor in performance of the work. 

Deliveries 
a. Unless otherwise specified on the solicitation documents or purchase order, suppliers shall give at least 24 hours advance notice of 

each delivery,.  Delivery will only be received between the hours of 8:00 a.m. to 3:00 p.m., Monday through Friday.  Material arriving 
after 3:00 p.m. will not be unloaded until the following workday.  No material will be received on Saturday, Sunday or state 
holidays. 

b. If the prices bid herein include the delivery cost of the material, the Contractor agrees to pay all transportation charges on the 
material as FOB - Destination.  Freight costs must be included in the unit price bid and not listed as a separate line item. 

c. Any demurrage is to be paid by the Contractor direct to the railroad or carrier. 
Nondiscrimination 

a. The Bidder/Offeror understands that this project involves state funds and the Bidder/Offeror awarded the contract will be required to 
comply with the Executive Order 94-03 of the Governor of the State of Missouri dated January 14, 1994.  This order stipulates that 
there shall be no discriminatory employment practices by the Contractor or his subcontractors, if any, based on race, sex, religion, 
national origin, age, color, disability, or veteran status.  The undersigned Contractor or his subcontractors, if any, shall give written 
notice of their commitments under this clause to any labor union with which they have bargaining or other agreements. 

b. The Contractor shall comply with the Regulations relative to nondiscrimination in federally-assisted programs of the Department of 
Transportation, Title 49, Code of Federal Regulations, Part 21, as they may be amended from time to time, (hereinafter referred to 
as the Regulations), which are herein incorporated by reference and made a part of this contract. 

c. All solicitations either by competitive bidding or negotiation made by the Contractor for work to be performed under a subcontract, 
including procurements of materials or leases of the Contractor's obligations under this contract and the Regulations, will be relative 
to nondiscrimination on the grounds of race, color, or national origin. 

1) Sanctions for Noncompliance:  In the event of the Contractor's noncompliance with the nondiscrimination provisions of 
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this contract, The Department shall impose such contract sanctions as it or the Federal Highway Administration may 
determine to be appropriate, including, but not limited to: 

i. withholding of payments to the Contractor under the contract until the Contractor complies, and/or, 
ii. cancellation, termination or suspension of the contract, in whole or in part. 

Contract/Purchase Order 

a. By submitting a bid/quote/proposal, the Bidder/Offeror agrees to furnish any and all equipment, supplies and/or services specified in 
the solicitation documents, at the prices quoted, pursuant to all requirements and specifications contained therein. 

b. A binding contract shall consist of: (1) the solicitation documents, amendments thereto, and/or Best and Final Offer (BAFO) 
request(s) with any changes/additions, (2) the Contractor's proposal and/or submitted pricing, and (3) the Commission’s acceptance 
of the proposal and/or bid by purchase order. 

c. A notice of award does not constitute an authorization for shipment of equipment or supplies or a directive to proceed with services.  
Before providing equipment, supplies and/or services, the Contractor must receive a properly authorized purchase order and/or 
notice to proceed. 

d. The contract expresses the complete agreement of the parties and performance shall be governed solely by the specifications and 
requirements contained therein.  Any change, whether by modification and/or supplementation, must be accomplished by a formal 
contract amendment signed and approved by and between the duly authorized representative of the Contractor and the duly 
authorized representative of the Commission, by a modified purchase order prior to the effective date of such modification.  The 
Contractor expressly and explicitly understands and agrees that no other method and/or no other document, including 
correspondence, acts, and oral communications by or from any person, shall be used or construed as an amendment or 
modification. 

Subcontracting 
a. It is specifically understood that no portion of the material or any interest in the contract, shall be subcontracted, transferred, 

assigned or otherwise disposed of, except with the written consent of The Department.  Request for permission to subcontract or 
otherwise dispose of any part of the work shall be in writing to The Department and accompanied by documentation showing that 
the organization which will perform the work is particularly experienced and equipped for such work. 

b. Consent to subcontract or otherwise dispose of any portion of the work shall not be construed to relieve the Contractor of any 
responsibility for the production and delivery of the contracted work and the completion of the work within the specified time. 

c. All payments for work performed by a subcontractor shall be made to the Contractor to whom the contract was awarded and the 
purchase order issued. 

Invoicing and Payment 
a. The Department is exempt from paying Missouri Sales Tax, Missouri Use Tax and Federal Excise Tax.  However, the Contractor 

may themselves be responsible for the payment of taxes on materials they purchase to fulfill the contract.  A Federal Excise Tax 
Exemption Certificate will be furnished to the successful Bidder/Offeror upon request. 

b. Each invoice should be itemized in accordance with items listed on the purchase order and/or contract.  The statewide financial 
management system has been designed to capture certain receipt and payment information.  Therefore, each invoice submitted 
must reference the purchase order number and must be itemized in accordance with items listed on the purchase order.  Failure to 
comply with this requirement may delay processing of invoices for payment. 

c. Unless otherwise provided for in the solicitation documents, payment for all equipment, supplies, and/or services required herein 
shall be made in arrears.  The Missouri Highways and Transportation Commission (Commission) shall not make any advance 
deposits. 

d. The Commission assumes no obligation for equipment, supplies, and/or services shipped or provided in excess of the quantity 
ordered.  Any authorized quantity is subject to the Commissions rejection and shall be returned at the Contractor's expense. 

Applicable Laws and Regulations 
        a.     The contract shall be construed according to the laws of the State of 
       Missouri.  The Contractor shall comply with all local, state, and federal 
       laws and regulations related to the performance of the contract. 

        b. The Contractor must be registered and maintain good standing with the Secretary of State of the State of Missouri and other 
regulatory agencies, as may be required by law or regulations.  Prior to the issuance of a purchase order and/or notice to proceed, 
the Contractor may be required to submit to The Department a copy of their current Authority Certificate from the Secretary of State 
of the State of Missouri. 

1) Prior to the issuance of a purchase order and/or notice to proceed, all out-of-state Contractors providing services 
within the state of Missouri must submit to The Department a copy of their current Transient Employer Certificate from 
the Department of Revenue, in addition to a copy of their current Authority Certificate from the Secretary of State of the 
State of Missouri. 
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c. The exclusive venue for any legal proceeding relating to or arising, out of the contract shall be in the Circuit Court of Cole County, 
Missouri. 

Preferences 
a. In the evaluation of bids/quotes/proposals, preferences shall be applied in accordance with Chapter 34 RSMo.  Contractors should 

apply the same preferences in selecting subcontractors. 

b. By virtue of statutory authority, RSMo. 34.076 and 34.350 to 34.359, a preference will be given to materials, products, supplies, 
provisions and all other articles produced, manufactured, made or grown within the State of Missouri.  Such preference shall be 
given when quality is equal or better and delivered price is the same or less. 

1) If attached, the document entitled “PREFERENCE IN PURCHASING PRODUCTS” should be completed and returned 
with the solicitation documents. 

2) If attached, the document entitled “MISSOURI DOMESTIC PRODUCTS PROCUREMENT ACT” should be completed 
and returned with the solicitation documents.  Applies if bid is Twenty-Five Thousand Dollars ($25,000.00) or more 

c. In the event of a tie of low bids, the Commission reserves the right to establish the method to be used in determining the award 
Remedies and Rights 
a.     No provision in the contract shall be construed, expressly or implied, as a 
 waiver by the Commission of any existing or future right and/or remedy available by law in the event of any claim by the Commission of 

the Contractor's default or breach of contract. 
b. The Contractor agrees and understands that the contract shall constitute an assignment by the Contractor to the Commission of all rights, 

title and interest in and to all causes of action that the Contractor may have under the antitrust laws of the United States or State of 
Missouri for which causes of action have accrued or will accrue as the result of or in relation to the particular equipment, supplies, and/or 
services purchased or produced by the Contractor in the fulfillment of the contract with the Commission. 

c. In the event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such 
direction, the Contractor may request The Department to enter into such litigation to protect the interests of the Commission, and, in 
addition, the Contractor may request the United States to enter into such litigation to protect the interests of the United States. 

Cancellation of Contract 
a. The Commission may cancel the contract at any time for a material breach of 
 contractual obligations or for convenience by providing the Contractor with written notice of cancellation.  Should the Commission 

exercise its right to cancel the contract for such reasons, cancellation will become effective upon the date specified in the notice of 
cancellation sent to the Contractor. 

b. If the Commission cancels the contract for breach, the Commission reserves the right to obtain the equipment, supplies, and/or services 
to be provided pursuant to the contract from other sources and upon such terms and in such manner as the Commission deems 
appropriate and charge the Contractor for any additional costs incurred thereby. 

Bankruptcy or Insolvency 
a. Upon filing for any bankruptcy or insolvency proceeding by or against the Contractor, whether voluntary or involuntary, or upon the 

appointment of a receiver, trustee, or assigned the benefit or creditors, the Contractor must notify The Department immediately.  Upon 
learning of any such actions, the Commission reserves the right, at its sole discretion, to either cancel the contract or affirm the contract 
and hold the Contractor responsible for damages. 

Inventions, Patents, and Copyrights 
a. The Contractor shall defend, protect, and hold harmless the Commission, its officers, agents, and employees against all suits of law 

or in equity resulting from patent and copyright infringement concerning the Contractor's performance or products produced under 
the terms of the contract. 

Inspection and Acceptance 
a. No equipment, supplies, and/or services received by The Department pursuant to a contract shall be deemed accepted until The 

Department has had reasonable opportunity to inspect said equipment, supplies, and/or services. 

b. All equipment, supplies, and/or services which do not comply with the specifications and/or requirements or which are otherwise 
unacceptable or defective may be rejected.  In addition, all equipment, supplies, and/or services which are discovered to be 
defective or which do not conform to any warranty of the Contractor upon inspection (or at any later time if the defects contained 
were not reasonably ascertainable upon the initial inspection) may be rejected. 

c. The Commission reserves the right to return any such rejected shipment at the Contractor's expense for full credit or replacement 
and to specify a reasonable date by which replacements must be received. 

d. The Commission’s right to reject any unacceptable equipment, supplies, and/or services shall not exclude any other legal, equitable 
or contractual remedies the Commission may have. 

Warranty 
a. The Contractor expressly warrants that all equipment, supplies, and/or services provided shall:  (1) conform to each and every 

specification, drawing, sample or other description which was furnished to or adopted by The Department, (2) be fit and sufficient for 



 

Missouri Department Of Transportation 
RFP 6-051228 Page 19 

the purpose expressed in the solicitation documents, (3) be merchantable, (4) be of good materials and workmanship, and (5) be 
free from defect. 

b. Such warranty shall survive delivery and shall not be deemed waived either by reason of the Commission’s acceptance of or 
payment for said equipment, supplies, and/or services. 

Status of Independent Contractor 

a. The Contractor represents itself to be an independent Contractor offering such services to the general public and shall not represent 
itself or its employees to be an employee of the Commission.  Therefore, the Contractor shall assume all legal and financial 
responsibility for taxes, FICA, employee fringe benefits, workers’ compensation, employee insurance, minimum wage requirements, 
overtime, etc., and agrees to indemnify, save and hold the Commission, its officers, agents and employees harmless from and 
against any and all losses (including attorney fees) and damage of any kind related to such matters. 

 

 

Indemnification

a. The Contractor shall be responsible for injury or damages as a result of any services and/or goods rendered under 
the terms and conditions of this Agreement. 

b. In addition to the liability imposed upon the Contractor on the account of personal injury, bodily injury, including 
death, or property damage, suffered as a result of the Contractor's performance under this Agreement, the 
Contractor assumes the obligation to save harmless the Commission, including its agents, employees and assigns, 
and to indemnify the Commission, including its agents, employees and assigns, from every expense, liability or 
payment arising out of such wrongful or negligent act or omission, including legal fees. 

c. The Contractor also agrees to hold harmless the Commission, including its agents, employees and assigns, from 
any wrongful or negligent act or omission committed by any subcontractor or other person employed by or under 
the supervision of the Contractor for any purpose under this Agreement, and to indemnify the Commission, 
including its agents, employees and assigns, from every expense, liability or payment arising out of such wrongful 
or negligent act or omission. 
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