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Division 10--Missouri Highways and Transportation Commission
Chapter 8--Disadvantaged Business Enterprise Program 

PROPOSED RULE

7 CSR 10-8.151 Performance of a Commercially Useful Function by a DBE Firm

PURPOSE: This rule is being amended to harmonize state rules and federal regulations on a disadvantaged business enterprises’ performance of a commercially useful function by incorporating the federal regulations on the DBE Program and provides guidance on the federal regulation and further clarifies state rules.

(1) Supplementing Distribution Equipment With Long Term Lease.  In order to receive DBE participation credit for liquid asphalt supply, a DBE firm must own at least one (1) fully licensed, insured, and operational truck or truck tractor; the firm also must own at least one (1) fully licensed, insured, and operational trailer or semi-trailer.  The truck or truck tractor and trailer or semi-trailer owned by the firm must be used by such firm to perform a Commercially Useful Function (CUF) on the contract.  MoDOT will only allow the firm to lease a truck tractor or trailer/semi-trailer to supplement the firm's existing fleet.  A long-term lease agreement must be at least one (1) year in duration and must comply with all other requirements of this rule.
(2) Credits in Joint Check Situations.  Two (2) -party or joint checks for payment may be made to the DBE firm and the regular dealer only if approved by MoDOT in advance.  No credit toward a contract’s DBE goal will be given for the cost of materials or supplies paid directly by the prime contractor for the DBE firm.
(3) Contractor's Evidentiary Presentation to Support a DBE's Performance of a CUF.  When MoDOT determines a DBE firm is not performing or has not performed a CUF and proposes to disallow or reduce the amount of the contract payments to the contractor involved, or assess liquidated damages against the contractor for its failure to meet its agreed-upon DBE contract goal, MoDOT shall first allow the contractor (and the DBE firm if appropriate) to present evidence to MoDOT to rebut that presumption. MoDOT shall receive that information on the record, at a hearing recorded before an independent hearing officer selected by MoDOT in its sole discretion. The contractor and DBE firm shall have the burden of proving, in such an evidentiary hearing on the record, that the DBE firm is performing or did perform a CUF.  If the Administrative Reconsideration Committee, created by this rule, finds that the contractor (and DBE firm) failed to carry their burden and failed to show that the DBE firm did perform a CUF, then MoDOT shall impose sanctions or contract remedies accordingly. 
(4) Additional Sanctions for Deliberate Failure to Perform a CUF.  Deliberate conduct or indifference to the CUF requirements can also lead to the DBE firm's removal of eligibility, which shall be determined by Missouri Regional Certification Committee (MRCC).  In any and all cases of deliberate attempts by the contractor, a DBE firm, or other firms to circumvent the requirements of the USDOT or MoDOT DBE Program, or their related contract requirements, or fraud of any kind, these actions may lead to suspension or debarment of the firm and its affiliates by MoDOT and/or the United States, and may result in criminal prosecution and sanctions, plus civil and contractual liability, of any firm or person involved.
(5) The Obligation of the Contractor and the DBE Firm. It is the obligation of each contractor and DBE firm, prior to submitting a bid on a MoDOT contract, to inquire and understand the USDOT and MoDOT DBE Program requirements generally, and specifically the DBE's obligation to perform a CUF, and how to value a DBE firm's work for bidding and contract goal satisfaction purposes.  Further, it is the contractor's obligation to make sure that a DBE firm on a project performs a CUF on that USDOT-assisted contract, in accordance with the contractor's approved bid and contract terms.   
(6) Factors Used to Determine if a DBE Regular Dealer of Liquid Asphalt is Performing a CUF.  The DBE must be responsible with respect to materials and supplies used on a contract to perform all of the following,
 (A) For up to seventy percent (70%) of the remaining work the equipment used by the DBE must be by long term lease (at least one (1) year) with another DBE or non-DBE but not the prime contractor.  The DBE must have absolute priority over other businesses or entities to use the long term leased equipment and must display the name and identification number of the DBE.
(B) The Contractor shall require DBE subcontractors to provide documentation in one of the following formats:  bills of lading, hauling tickets, shippers manifest, and/or paid invoices.  Regardless of the document format, the document(s) shall include the following information: name of the carrier, full name of the driver, driver identification number(s), truck and tanker identification or vehicle identification number (VIN), and reflect the contract number, job number, county, and route. 
(C) The contract number, job number, county, and route can be reported through a consignee number or lift number, as long as the DBE Subcontractor has provided the consignee number, or lift number, along with project specific information which shall include contract number, job number, county and route.  The documentation must be submitted and generated by the DBE Subcontractor and be printed on letterhead or other similar documentation outlining the contact information for the DBE Subcontractor.  In addition, the documentation shall indicate the quantity and amount invoiced to the prime contractor (such as an invoice).  The Contractor/Subcontractor Project Trucker and Equipment List shall be completed and submitted to MoDOT by the DBE Subcontractor or Liquid Asphalt Supplier before Asphalt Operations begin. The DBE Subcontractor shall report all trucks and tankers they currently own and all full time drivers that they employ, including all of the drivers’ numbers for each terminal the drivers pick up from.  In addition, the DBE Subcontractor shall include a list of “long term” leased equipment, along with drivers and drivers’ numbers to the DBE Subcontractor Project Trucker and Equipment List.  The DBE Subcontractor shall attach copies of all current long term lease agreements to the DBE Subcontractor Project Trucker and Equipment List. 
(D) DBE Trucking/Hauling regulations do not apply to regular dealers of liquid asphalt.
 (7) USDOT-Assisted DBE Contract Awards and Good Faith Efforts. 
(A) If MoDOT notifies the apparent low bidder that their bid shows insufficient DBE participation or lack of good faith efforts, the apparent low bidder has three (3) working days of the date the bidder was first notified in writing of MoDOT’s determination to make a written request for administrative reconsideration to the MoDOT finding.  The bidder's written request for administrative reconsideration shall be delivered, faxed, or emailed according to the contract bidding documents. If the bidder fails to timely request an administrative reconsideration, the decision cannot be appealed. 
(B) If the bidder makes a timely written request for administrative reconsideration, the bidder will have the opportunity to meet in person with the Administrative Reconsideration Committee to discuss the issue of whether the bidder met the DBE contract goal or showed good faith efforts to do so.  The Administrative Reconsideration Committee may be constituted as MoDOT deems appropriate, provided that no members on the Committee shall have taken part in the original MoDOT determination that the bidder failed to meet the DBE contract goal or made lack of good faith efforts to do so.  The bidder and the Administrative Reconsideration Committee may make arrangements which are mutually agreeable for their discussion, in lieu of a meeting in person.     
(C) The Administrative Reconsideration Committee shall decide whether the bidder did or did not meet the DBE contract goal or, if not, whether the low bidder made adequate good faith efforts to do so.  If the Administrative Reconsideration Committee finds that either the low bidder met the DBE contract goal, or that the low bidder did make adequate and sufficient good faith efforts to do so, then MoDOT will recommend that this low bidder be awarded the contract on its otherwise responsive low bid. If the Administrative Reconsideration Committee finds that the low bidder did not meet the DBE contract goal, or that the low bidder did not make adequate and sufficient good faith efforts to do so, then MoDOT will recommend that this bid should be rejected as non-responsive, and that the commission should award the contract to the next low bidder which has properly met the DBE contract goal or adequately documented its good faith efforts to do so.
(D) The Administrative Reconsideration Committee shall communicate its decision in writing or by fax or email to the bidder in question, prior to the commission meeting at which this contract shall be awarded 
(E) The result of such an administrative reconsideration process is not administratively appealable to the USDOT.
(F) Sanctions for Failure to Meet DBE Contract Commitments. If MoDOT finds that a contractor or other firm has failed to comply with the DBE requirements of its bid, then MoDOT shall have the sole authority and discretion to determine the monetary value to which the contract DBE goals have not been met, and MoDOT shall assess damages against the contractor in the full amount of that breach, to satisfy and liquidate the contractor's damages for that contract breach.  Additionally, MoDOT may impose any other administrative remedies available at law or provided by the contract in the event of a DBE contract goal breach.  

AUTHORITY: Sections 226.900-.910 and Section 226.150, RSMo 2000*; Section 226.020, RSMo 1939; Title 49 Code of Federal Regulations part 26; Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Public Law 105-178, 112 Stat. 107, 113; Moving Ahead for Progress in the 21st Century Act, Public Law 112-141; and MoDOT's approved DBE Program submittals to the U.S. Department of Transportation. Emergency rule filed May 10, 2000, effective May 20, 2000, expired Nov. 6, 2000. Original rule filed May 10, 2000, effective Nov. 30, 2000. Amended: Filed May 16, 2016.

*Original authority: 226.150, RSMo 1939, amended 1977.

PUBLIC COST:  This proposed amendment will not cost state agencies or political subdivisions more than five hundred dollars ($500) in the aggregate.

PRIVATE COST:  This proposed amendment will not cost private entities more than five hundred dollars ($500) in the aggregate.

NOTICE TO SUBMIT COMMENTS:  Anyone may file a statement in support of or in opposition to this proposed rule with the Missouri Department of Transportation, Pam Harlan, Secretary to the Commission, PO Box 270, Jefferson City, MO  65102.  To be considered, comments must be received within thirty (30) days after publication of this notice in the Missouri Register.  No public hearing is scheduled.
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